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ABOUT IAB Europe 


IAB Eu rope is the voice of digital business and the leading European-level 
industry association for the interactive advertising ecosystem. Its mission is to 
promote the development of this innovative sector by shaping the regulatory 
environment, investing in research and education, and developing and 
facilitating the uptake of business standards. 


CONTACT 
Chris Hartsuiker, hartsuiker@iabeurope.eu 
Public Policy Assistant, IAB Europe 


¥Y @iabeurope 
in /iab-europe 


www.iabeurope.eu 


IAB Europe is committed to providing clarity and transparency for 
consumers in respect of online native advertising and content marketing. In 
this context, the objective of this guidance is to provide clear and practical 
information to help advertisers, publishers and marketing practitioners 
understand the requirements of the relevant legislation in terms of 
providing transparency to consumers engaging with online native 
advertising or content marketing. 


IAB Europe would like to thank all Members of its Native Advertising and 
Content Marketing Task Force for their contribution and feedback in the 
creation of this guidance document. In particular, we would like to thank 
BBC Worldwide, IAB UK, Mediacom Beyond Advertising, Media Impact 
Polska, and United Internet Media for their contributions to the guidance. 


Disclaimer: The guidance does not constitute legal advice. It is intended to 
outline a practical approach for businesses around how to think about their 
compliance with EU rules applicable to online native advertising and content- 
based advertising. In addition, the EU rules that are covered in this guidance 
may have been transposed or interpreted differently across EU Member 
States. Businesses should seek independent legal advice to guide their 
decisions around compliance. 
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e Section 1: Key components of compliance Page 5 


e Section 2: Good Practice Recommendations Page 6 

* Annex I: Examples of Good Practice Page 8 

* Annex Il: Applicable EU Law Page 22 
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Summary of EU-level legal requirements 


Simply put, EU requirements for online native advertising can be boiled 
down to this: 


1. Commercial communications, including advertising and marketing, 
should be transparent so as not to mislead the average consumer. In 
practice, this means that: 

i. Ads must be clearly identifiable as such; 

ii. The natural or legal person on whose behalf they are made shall 
be clearly identifiable; 

iii. Promotional offers, competitions or games must also be clearly 
identifiable as such and the conditions which are to be met to 
qualify for them or to participate must be presented clearly and 
unambiguously. 

2. These requirements do not only apply to advertisers. They can, in 
appropriate circumstances, cover a party acting on behalf of the 
advertiser, including publishers, and other marketing practitioners, as 
well as third parties providing content. 


For a more detailed explanation of the legal requirements, see Annex II 
below. 


How to Comply with EU Rules Applicable to Online Native Advertising 


Page 5 


@ europe 


The designation should The label should clearly 


clearly convey the identity convey that the native or 
of the advertiser whose content ad is acommercial 


goods or services are communication. 
being promoted and, 
where applicable, of the 
third party* that has 
compiled the content. 


E.g.: Use of different design 
such as shading, outlines or 
borders. 


“For native advertising formats and without prejudice to other information requirements 
prescribed by Article 5 of the E-Commerce Directive. 
**For native advertising formats. 
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In light of applicable EU law, IAB Europe recommends the following good 
practice: 


Clear and prominent disclosure is necessary to ensure that the average 
consumer is properly informed and not misled as to the commercial nature 
of a native or content ad. 


Disclosure should, at a minimum, include a label description that clearly 
conveys that the content is commercial and has been paid for. The identity 
of the advertiser whose goods or services are being promoted should also be 
disclosed, either through a label, or through the use of visual cues such asa 
brand logo or name. In addition to the above, for native advertising formats, 
disclosure should also convey the identity of the third party that has 
compiled the content (where appropriate). 


Visual demarcations - such as the use of different design by the publisher 
like shading, different fonts, outlines or borders - should be used to help 
mark the content out as being different to other editorial content. This can 
aid in ensuring that disclosure is clear and prominent. 
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The examples of suggested good practice shown in this section of the guidance 
are intended to illustrate how the requirements of applicable EU rules may be 
met in practice, by showing both graphics and real examples. 


The examples are drawn from different EU markets. They may not necessarily be 
appropriate for every market as self-regulatory rules and precedent, including 
relating to labelling and language, may vary between Member States and self- 
regulatory organisations. 


As a reminder, the guidance does not constitute legal advice. It is intended to 
outline a practical approach for businesses around how to think about their 
compliance with EU rules applicable to online native advertising and content- 
based advertising. In addition, the EU rules that are covered in this guidance may 
have been transposed or interpreted differently across EU Member States. 
Businesses should seek independent legal advice to guide their decisions around 
compliance. 


For specific details on a particular Member State, we advise consulting relevant 
1 and self-re 2, 


How to Comply with EU Rules Applicable to Online Native Advertising 


Page 8 


eeurope 


Discovery/Recommendation Unit: 


SEES |) EEE — LS 


Using a 'promoted by' label shows that this is commercial content, and 
the third party is identified by their logo. A line break below the 
content of the website, as well as the use of different colours identifies 
the content as having a different nature. 


© 
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Promoted stories 


All Of A Sudden 
The Crowd 
Started Cheering 
[Oops] 


AllRookie 


Sponsored 


Worries Over 
Health Of This 
Morning 
Presenter 


Entertainment Daily 


KANI 


Te 17 


hi} 


Discovery/Recommendation Unit by Outbrain on the Daily Telegraph: 


Will Young leaves 
Saturday Kitchen 
viewers 

‘disgusted' after... 


OK! 


These 7 tips could Enjoy a relaxing This is the first 
transform your overnight cruise step to you 
cycling as part of the realising your 
performance holiday business dreams 
This example was provided by: © venta 
Bureau 
UK 
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Example of a Brand Page from Media Impact Polska 


Forbes KOPEN WWDOMOŚCI RANKING! LIFE PIERWSZYMLION FINANSE KARIERA AUTO 


NUBO MAINA NOY PRAWO AUTORZYFOREESA, 


M mówi O WPŁYWOWYCH 2016 


MARKI 
TWIDEOT 


Pilka nozna to sport skrojony 
pod nasze czasy 


Reprezentanci Polski odnajdą 
i fi — się w biznesie 

Kto zostanie nową twarzą 

polskiego sportu 


Budżet PZPN wzrośnie do 


BS blisko 200 mln zlotych 


Byli sportowcy mogą być 
świetnymi menedżerami 


Client’s logo and “speaking” (mówi) is 
visible in the top left corner, programme 
label visible in the top right corner. 


MEDIA 
IMPACT 


This example was providedby: POLSKA 
muse Onet. 
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MARKI Jaj się u 


The programme label, 
“brands speaking”, 
leads to a page where 
users can read about 
the programme, native 
advertising and see all 
pages sponsored by 
brands. 


Page 11 


eeurope 


Example of a Native Article from Media Impact Polska 


Forbes POPINIE) WIADOMOŚCI RANKING! LIFE PIERWSZYMILION FINANSE KARIERA AUTO 


NAJBOGATSI _MARKIMÓNIĄ NOOY MAWO AUTORZY FORBESA 


Telefon firmowy w chmurze. O WPŁYWOWYCH 2016 
Zobacz, jak to działa [WIDEO] 


— s — Pilka nozna to sport skrojony MARKI € » Usły 
BE] Orange Polska MÓWI 
orange 


pod nasze czasy 
Zero kabli, gniazdek i podłączeń telekomunikacyjnych, 


lenin a EC LA — The programme label 
zad 


Reprezentanci Polski odnajdą 
się w biznesie 


0 biurko dostępny na całym świecie — oto możliwości, które dają polskiego sportu 


name “brands speaking”, is 


blisko 200 mln złotych 


nowoczesne systemy telefonii firmowej w chmurze. Na takie 
wdrożenie zdecydowała się Elektroskandia Polska, jedna z 
największych hurtowni elektrotechnicznych w Polsce 


visible in the top right. The 
największych firm działających na ee brand’s logo is visible in the 


rynku artykułów Polskie kluby są w stanie żyć z 


elektrotechnicznych. A jest to rynek, p 1 transferów to p | e ft 3 


który w ostatnich latach dynamicznie 

rośnie, dzięki budownictwu 

mieszkaniowemu i około- 

mieszkaniowemu - tylko w 2014 r. zak 


Firma ma 33 oddziały w całym kraju, 
zatrudnia 280 pracowników. W 
Polsce mieści się w pierwszej piątce 


A earl AA 


Byli sportowcy mogą być 


Materiał powstał przy współpracy z marką $ 


At the bottom of the article, information about the cooperation with 
the brand is given. 


MEDIA 
IMPACT 


This example was provided by: p Ol L S KA 
axel springer onet. 
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| 
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Newsfeed: Infeed/Instream: 


Using different colours to the rest of the site helps the native ad stand 
out, making it clear that it is of a commercial nature. The disclosure at the 
bottom identifies who paid for the content to be included on the site. 
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Newsfeed: 


Terminology like ‘suggested post’ indicates that while the post looks 
and feels like a normal post on the website, it is in fact an 
advertisement. In some Member States, terminology has to be 
unambiguous and clearly state that such content is advertising. 


How to Comply with EU Rules Applicable to Online Native Advertising 
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Infeed Ads on the ‘Reddit is Fun’ app and the ‘Trinity Mirror’ app, by MoPub: 
@ee00 T-Mobile 7 5:50 PM © 100% Gb + sesse StarHub F 


[7] Tor stories 


| sPonsorco NNKEEEEEEENNNNNNNNE 


samsons pay 


New Year's Eve 


:4 
. s (s 
. er Sweepstakes 
Learn How to Invest J- e. P wara 


Samsung Mobile US 


( Learn more | a 
a i A 
Floral tributes left in street 


where body of Paige Doherty 
was dumped 


Huge mechanical spider scaling a building 


re I 


NEWS 


Internet 


This example was provided by: © Advertising 
Bureau 
UK 
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Video Infeed / Instream: 


Using different colours to the rest of the site helps the native ad stand 
out, making it clear that it is of acommercial nature. The disclosure at the 
bottom identifies who paid for the content to be included on the site. 
® 
Q 
e J 5 
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Heading by AdYouLike for the M&S brand, published on the Independent: 


Woman lands modelling contract 
after photobombing Tinie Tempah's Burberry plans to sell clothes 
photo straight off the catwalk 


upermodels Karlie 
ana Lima into 


Discover Fashion Street and what The 5 best beauty products for 
inspired the new collection gradual results 


In some Member States, terminology has to be unambiguous and 
clearly state the nature of content. In this example the nature of the 
content is clearly identified by the label ‘advertisement’. 


Internet 


This example was provided by: © Advertising 
Bureau 
UK 
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Branded content presented in newsfeed, from Media Impact Polska. 


NOWZZ LIFESTYLE BIGSTORIES ROZRYWKA JEDZENIE wieces Y ÄGETFITIN 


|| Meble z Ikea nie takie proste do 
złożenia? Sami zobaczcie 
czt 1340 


Jedni twierdzą, że składanie mebli z Ikei to prościzna. Inni, 


Chłopiec zapuszczał włosy przez 2 lata, 
"e by pomóc dzieciom chorym na raka 
Jak dzięki różnorodnemu 
treningowi przenieść swoje 
bieganie na wyższy poziom 
Pewnie zdarza ci się czasem to poczucie bezradności, 
kjedy nie dostrzegasz w swoim bieganiu żadnego postępu. 


m me treningu wylewasz z siebie siódme poty. Jest 


AEczEŃGnw Taką nauczycielkę chciałby mieć każdy. 
© Nazistowska kapsuła czas Zamienia szkolne tablice w dzieła sztuki 
odnaleziona. Zobaczcie, co jest W 

srodku 


CA 
Właśnie odnaleziono kapsułę czasu pozostawioną przez 
bozu, gdzie trenowali 


The brand's logo is visible 
on the photograph, each 
brand is labelled “Partner 
of publication”. 


Jak dziglss#®Znorodnemu 
sseffingowi przenieść swoje 
bieganie na wyższy poziom 

Pewnie zdarza ci się czasem to poczucie bezradności, 
kiedy nie dostrzegasz w swoim bieganiu żadnego postępu, 


mimo że na treningu wylewasz z siebie siódme poty. Jest 


MEDIA 
IMPACT 


This example was provided by: POLSKA 
wawie Onet. 
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Inbox Ad for Secret Escapes on GMX: 


AEZE = oa 8 | = 
7 Sortierung + | B ~ 
© GMX Magazin 50 % Rabatt auf ausgewählte Weinpakete! 14.08.2015 60,14 KB = 
P ? » Steffen Freund Gartenfeier: Anfahrtsweg 11.08.2015 3,2 KB 
wasi «m GMX prasentiert SOS Kinder. Ein neues Zuhause fur Mouna Anzeige E) 
è Susanne Lorenz Babysitten am Freitag 11.08.2015 40,17 KB | 
Sebastian Krause Gemeinsamer Skiurlaub im November 11.08.2015 22,79 KB | 
» Anne Brand Geburtstagsgeschenk fur Markus 10.08.2015 24,05 KB 
© Maximilian Schroder Urlaubsgrüße von der Ostsee! 10.08.2015 14,98 KB 
«a GMX präsentiert Secret Esc... Traumhafte 70% auf Luxushotels Anzeige Ê 
© Max Müller Picknick am Sonntag - Trfpunkt 10.08.2015 3,23 KB 
Anne Brand Picknick am Sonntag - Chegliste 10.08.2015 3,20 KB 
» Steffen Freund Einladung zur Gartenfeier 10.08.2015 3,15 KB 
+ + 
Grau ou unglaublich giinstigen Preisen whan 
Traumhafte 70% auf Luxushotels Vollansicht schheßen 


SPA-URLAUB IN THAILAND 
bis zu -64% sporer 


Exklusive 70% auf Luxushotels 


. Seite 
& Traumreisen 
"W : — 7 
PRAG ENTDECKEN TRADITIONELLES HOTEL CITYURLAUB IM ZENTRUM 
tis 55 KOPENHAGEN ROM © 13 
Gereden Se cie prager Kutur Das Hotel verdnget hassızetscnen s Semet 
in einem schicken Desgn-hciel Glamour mt mosemer In alenischer Tradition ericben 
= 

GLAMUR: STRANDHOTEL THE HOUSE HOTEL VIP IM CASINOHOT! 
DUBAI se ISTANBUL bis zu 63% LAS VEGAS dis zu 230% 

+ A/B-Test + A/B-Test 

Non-Responsive-Version Responsive-Version 


united 
This example was provided by: / internet 
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BBC Partnered Content by HSBC: 


capital 


Home Columns Personal Finance Careers 


m 


The World is My Oyster 


Going the distance 


PARTNERED CONTENT HSBC > 


PRESENTED BY 


a 


Love knows no bounds, so the saying qoes. But what if your REVERT SEMEN 
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ANNEX | 
Examples of Suggested Good 


Practice 


Content Marketing Formats 


Advertisement Feature on BBC for Hainan: 


BIBIC HEFTE 
> ZF: . w 


«| sal FEATURE — - 


B 
ISBAND LIFE 


HOME TO SOME OF THE BESPBEACHESTN CHINA, HAINAN HAS PLENTY FOR 
VISITORS TO SEE AND DO. 


o 
Qu 
fe) 
= 
o 
e 


© 
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AtEU level, native online advertising is subject to the requirements of: 


e Directive concerning unfair business-to-consumer commercial 
practices in the internal market (Unfair Commercial Practices Directive); 

e Directive on certain legal aspects of information society services, 
in particular electronic commerce, in the Internal Market (E-Commerce 
Directive). 


Unfair Commercial Practices Directive 


Article 5 of the Unfair Commercial Practices Directive (UCPD), prohibits unfair 
commercial practices committed by traders in their relations with consumers. 


Article 2(d) of the UCPD defines “business-to-consumer commercial practices” 
(referred to as commercial practices) as “any act, omission, course of conduct or 
representation, commercial communication including advertising and marketing, 
by a trader, directly connected with the promotion, sale or supply of a product to 
consumers”. 

Under point (b) of the same Article, a “trader” is defined as “any natural or legal 
person who, in commercial practices covered by this Directive, is acting for purposes 
relating to his trade, business, craft or profession and anyone acting in the name of 
or on behalf of a trader”. 


The following are notably considered unfair: 


1. In all circumstances, “[ulsing editorial content in the media to promote a 
product where a trader has paid for the promotion without making that clear in 
the content or by images or sounds clearly identifiable by the consumer 
(advertorial)” (Annex I, item 11 of the Directive). 
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2. 'Falsely claiming or creating the impression that the trader is not acting for 
purposes related to his trade, business, craft or profession or falsely 
representing oneself as a consumer’ (Annex I, item 22). 


3. Misleading actions under Article 6. 

Under this provision, a commercial practice is to be regarded as misleading “if it 
contains false information and is therefore untruthful or in any way, including 
overall presentation, deceives or is likely to deceive the average consumer, even if 
the information is factually correct, in relation to [certain] elements, and in either 
case causes or is likely to cause him to take a transactional decision that he would 
not have taken otherwise” (§ 1), including, notably: 


e “(a) the extent of the trader’s commitments, the motives for the commercial 
practice and the nature of the sales process, any statement or symbol in relation 
to direct or indirect sponsorship or approval of the trader or the product; (...) 

+ (f) the nature, attributes and rights of the trader or his agent, such as his identity 
and assets, his qualifications, status, approval, affiliation or connection and 
ownership of industrial, commercial or intellectual property rights or his awards 
and distinctions;” 


4. Misleading omissions as set out in Article 7. 


Under this provision, a commercial practice is a misleading omission if, notably, 
“in its factual context, taking account of all its features and circumstances and the 
limitations of the communication medium, it omits material information that the 
average consumer needs, according to the context, to take an informed 
transactional decision and thereby causes or is likely to cause the average 
consumer to take a transactional decision that he would not have taken otherwise” 
(§1). 
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“Information requirements established by Community law in relation to commercial 
communication including advertising or marketing, a non-exhaustive list of which is 
contained in Annex II, shall be regarded as material.” (85). Annex II notably refers to 
Articles 5 and 6 of Directive 2000/31/EC (E-Commerce Directive - see below). 


“It shall also be regarded as a misleading omission when, taking account of the 
matters described in paragraph 1, a trader hides or provides in an unclear, 
unintelligible, ambiguous or untimely manner such material information as referred 
to in that paragraph or fails to identify the commercial intent of the commercial 
practice if not already apparent from the context, and where, in either case, this 
causes or is likely to cause the average consumer to take a transactional decision 
that he would not have taken otherwise.” (§2). 


However, “/w/here the medium used to communicate the commercial practice 
imposes limitations of space or time, these limitations and any measures taken by 
the trader to make the information available to consumers by other means shall be 
taken into account in deciding whether information has been omitted.” (§3). 
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E-Commerce Directive 
Pursuant to Article 6 of the E-Commerce Directive: 


“In addition to other information requirements established by [European Union] 
law, commercial communications which are part of, or constitute, an information 
society service must comply at least with the following conditions: 


a) Thecommercial communication must be clearly identifiable as such; 

b) The natural or legal person on whose behalf the commercial communication is 
made shall be clearly identifiable; 

c) Promotional offers, such as discounts, premiums and gifts, where permitted in 
the Member State where the service provider is established, shall be clearly 
identifiable as such, and the conditions which are to be met to qualify for them 
shall be easily accessible and be presented clearly and unambiguously; 

d) Promotional competitions or games, where permitted in the Member State 
where the service provider is established, shall be clearly identifiable as such, 
and the conditions for participation shall be easily accessible and be presented 
clearly and unambiguously.“ 


Article 2(f) defines “commercial communication” as “any form of communication 
designed to promote, directly or indirectly, the goods, services or image of a 
company, organisation or person pursuing a commercial, industrial or craft activity 
or exercising a regulated profession. 
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According to the same provision, “[t/he following do not in themselves constitute 
commercial communications: 


— information allowing direct access to the activity of the company, organisation or 
person, in particular a domain name or an electronic-mail address, 

— communications relating to the goods, services or image of the company, 
organisation or person compiled in an independent manner, particularly when this 
is without financial consideration” 


Pursuant to Article 5 of the E-Commerce Directive, information society service 
providers shall notably “render easily, directly and permanently accessible to the 
recipients of the service and competent authorities, at least the following 
information: 


(a) the name of the service provider; 

(b) the geographic address at which the service provider is established; 

(c) the details of the service provider, including his electronic mail address, which 
allow him to be contacted rapidly and communicated with in a direct and effective 
manner; 

(d) where the service provider is registered in a trade or similar public register, the 
trade register in which the service provider is entered and his registration number, 
or equivalent means of identification in that register; 

(e) where the activity is subject to an authorisation scheme, the particulars of the 
relevant supervisory authority;” 


“Information society services” are defined under Article 1(2) of Directive 98/34/EC 
as amended by Directive 98/48/EC as “any service normally provided for 
remuneration, at a distance, by electronic means and at the individual request of a 
recipient of services”. 
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